
May 14, 2003 

VI A ti A N D  DE I ,  I V' F: K Y 

M;trlcnc H. Dorlcli, Esquire 
Secrelary 
I~z~lcrii l  Coiiini tiiiiciitioiis Coiniii i ss i t in  
445 12th Street, S W  
U'i~shiiiytoii, D(' 20554 

RECEIVED 

MAY 1 4  2003 
FEotRAL MYMUNUATIOIIONS COM- 

SFFICk OF THE SEWTARV 

Re: Notification of Ea Parte Communication 
MB Docket No. 02- 277, Mhl Docket Nos. 01- 235,OI- 31 7, and 00- 244 

This i s  to  ad\,isc >oti. i i i  accordance \zit11 Section I.lZ06 ofthe K C " s  rules, that on May 
1::. X O 3 .  l h i - r y  Drabc. Prcsidcnt o f  Backyard 13roadcasting Holdings. I .l,C ("Backyard 
Hroadcasting"). Anile Swansoil oflliis ollicc. and I m e t  with Nandan Joshi, Esq., Attorricy 
AdLjsor  i n  the Of f i ce  of'Gencl-al Counscl. to discuss Backyard Broadcasting's conccrn that any 
rc \  i s i o i i  o l l l i e  definition ol'ratiio iiiarkets, particularly a reroimulation based on Arbitron data, 
\ v o ~ i l d  competitively disadvantage sniall. reccnlly cstablished companies vis-a-vis larger and 
intore cn~re~iclied radio owners. If ltic FCC nonclhel 
Broadc:isting strcsscs tlie in ipor~ai icc of graritlflrtlirriri~ and allowing free transferability o f  any 
no~~-conipl ianl clustcrs iiiid ol.si\ i i ig al l  ~iarIicipants in a markcl thc ability lo increase station 
o\\iiership to ~111: lcvcl o f  the largest yi-alldfatlicrcd cluslcr. Tlic encloscd handouts were 
distr ibuted a1 Ihc niccling. 

adopts such a change, Backyard 

A s  requii.eti by  seclioit 1 .I 20O(b), lwo copies of this letter arc being submilted Cor each o f  
 tic i~bovc-rclk~-cncctl tiockcts. 

I.IIc/osLIK 
cc by telecopy: ! -~ Naridaii losl i i .  Esq. 



Thc Substitution o i  Arbitron Metro Data To Govern Local Market Definition Will 
Hamstring Small and Medium-Size Croup Owners Seeking To Compete Effectively with 

Mega-Croups in Imcal Markets 

MM Docket Nos. 00-244,01-235, 01-317 
MB Docket No. 02-277 

Hackyitrd Rroatlcasling i s  it st i ia l l ,  recently established independent conipany, dedicated 
to loci11 radio. wi th a total or22 radio broadcast stations in the Muncie, Indiana (Arhi lron Metro 
Rank 201), Olean, N e w  York (Arbitron Mclro Rank 207), Elmira-Coming, New York (Arhitron 
Mettm Icank 2 I3), Willianisport, Pcnnsylvania (Arbi lron Metro Rank 259), and Jackson, 
Mississippi (Arbilroii Melro Rank 123). tniarkcts. 

I'o compete cflicti\;ely against mega-owners who can spread their risks over scores o f  
mal-kcls, smiill group on'iicrs l ikc Backyard i c e d  the ability lo cluster stations pursuant to the 
siiiiie rilles tinder wh ich  ttic mega-coiisolitialors l i ave  alrcady built their businesses. 

e Despite i t s  i.clativcly limited resottrccs, Backyai-tl djreclly competes with some of the 
largest coiisolidaloi.s, including Clear Channcl in the Jackson, Mississippi, and 
Willianisport, PetiiisyIv:iiiia, markets, Iii l inity, Entcrcoiii, and Citadel i n  the Olean, 
New Yorh. market, and Citadel i n  [lie Muncie. Indiana, marker. 

Operating tinder Ihc cxisritig t-tiles and market definitions, lliesc nicya-consolidators 
v.crc ahle to establish cfTccLi\jc and c l l ic ient  cluslers o f  stations i n  various inarkets, 
spmiding fixed COYIS amoi ls  stations wi lh in a inarkel and risk among stations in 
scvcral inarkcls 

Reccnl cnii-anis l i k c  B a c k y a d  in t i s t  he atrortlctl a level playing held as they try to 
y o \ \  and compete ag;tiiist s d i  alrcady large and dominant competitors. This nieatis 
allowing new ciitr;inls the sai i ic  opportunitics to crcale viable station groups capable 
o f  conlpcti i ig wi th  tlic estali l ished dominan t  groups 

CI 

c 

Ihc itsc oI'ArI,itton Metro Mai-kcl data, p r l i cu la r l y  i n  smaller markets, imposes a tar more 
rcsLrictivc slaiidard h i n  existing i.iiles and ~ o t i l t l  stymic new enlranls seeking lo coinpele 
cfreclively againsl entrenclictl iiiega-consolitlators and their existing clusters. 

c l ' l ie  ( 'oi i i i i i issio~i IrcccnllJ I-evicwcd and appr(wcd Ihckyard's acquisition of control 
o l '~cvei .a l  stations in  he Muncie. Iiitliana. area. Hackyard's holdings. however, could 
exceed thc ownel-ship rules iFArbi lron Mclro Market data is  used to determine the 
siLc oi'the riiarkct. Arhitron assigned just 12 stations to the newly-crcated Muncie - 
Marion. hdiana, Mclro Market. Al~ l i o~ igh  tllc owncrship ruks allow common 
oi~iiersliii) ofjust .7 FM skilions and 5 slations overall in a 12 station market, 
B:lcky;l~.(I ;iIrc:idy I io lds 6 sliiliotis i i i  the d e f i n e d  niarkct, including 5 FM stations. 

I lc l i i i i i ig siiiiillcr niiirkcts iiivolvcs ii great deal ofdiscretional-y Iinc drawing. 111 thc 
ahscncc o r a  single lai.3c city, one must pick and choose amony groups of smaller 
co i i i i i i t i t i i l i cs  Lo Ibriii nc\v i na t~ke ls .  I f  such clioiccs arc ritadc arbitrarily and without 
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reference to existing aiid potential corupciilioti, ilie forniaiion of new markets could 
Ihavc ;in immediate and devastatins effcct on snialler group owners. For this reason, 
Lhc Comniission iiiust 1101 extend thc use of Arbitron Metro Market definitions to 
snialler markets w i h t i l  careful consideration of the effects on such markets. 

o 1 0  the extent the i isc o f  Arbitron Mctro Market definitions would create more 
rcstriciivc standards i t i  stnaller markets, such acts would be rcreg~ilatory and contrary 
to tlic intent oTSection 202(h) o f  tlie lclccommunications Act of 1996 and tlie 
pi~esuinptioti in hvor of repeal tha t  courts have found must bc applied in construing 
its pro\isioiis. 

More rcsti-iciive inarkcts crcaicd h y  the use o f  Arbilron Mctro Market data could force station 
divestiture or the breakup olexisting clusiers. 

o Foi. sinilllei. group omiicrs to bc ahlc io maintain value, thcy must haw the ability to 
kccp cxistiiix clusters illtact. 

I:orciiig the divcsriwrc ol'siations lioni an existing cluster would have a devastating 
:uid imincdialc ellkc1 OII i i  smaller group owncr by causing a precipitous loss of  
market value for ils propertics iuid an inability to obtain loan capital. 

Mol-rovcr, uii lcss misting clusters may be transferred or assigned, small group 
owncrs will lose i i iucl i  o f  the markct value of their stations hecause prospective 
buyers will not hc ;hlc to rcali/c the heticfits of' existins clusters. Most smaller 
gromfling cornpanics likely will necd to restructure to sectii-e financing, cliangc 
owncrship i n  init i i i l  public oi'lerings and, poteniially. merge with other comparably 
s i d  companies i r i h y  ;ire to grow into clfective competitors. The mega-owncrs 
;ili-cady lhavc passcd through that stage of  de\~clopmcnl. Under iioi'e restrictive 
market dctinitions. c ~ c t i  21 simple corporate rcsiructuring, IPO or other changc of 
control could foi.ce (lie hrcak u p  ol~clustcrs, destroying i nuc l~  of thc value of sinallel- 
conipiiiics like Hackyat-d and precluding t hem l iom becoming effcctivc competitors 
againsl tlic i i i c g ~ - ~ i w ~ i c r s .  

Al  Llie sai i ie time, i i iorc rcstrictiw tiiarkci definiiions, combined with 
transfcriassigniiiciiI protcctions lot existins clusters (i. e., "grandfathered clusters"), 
would siinply lock-iit the cumcnt patterns orinarkct dominance whilc blocking tlie 
tlc\elopiiiciit of poteiiiially coinpetilivc ne\v clusters. 

o 

o 

o 

0 Arbitron is :I public company accounlable to its shareholders and lo its largest customers, 
which arc thc entrenched mega-cotisolidators. The economic iuccntives guiding Arhitron's 
decisions do n o t  necessarily :iligii w i th  Ihc public interest bcnclits thai the Commission seeks 
1 0  rcaIi/,c i n  this proceeding. Use o f  Arbilron markct definitions, which thc company may 
u ~ ~ r y  froin Iiiiic to time, would incilii t ha l  thc valuc o f  market clttstcrs ofemerging 
coiiipclitclrs may hccome a Ilinction 01' Arhitron's commercial interests. 
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o Fur instance, in  1987, Arbitron lowered its estimate of the  Black populalion in the 
Houston, 'I'cxas, tnxkct after certain major station owners petitioned for such 
changes. Radio station KMJQ(FM), which concentrated on Black listeners, lost 
market share as a rcsull. In response, KMJQ(FM) submitted population reports from 
tllc City o r  Houston Depamiienl o f  Pl;tnnirtg and Development, which were endorsed 
by Ihc city o f  Houslon and Flarris County. Arbitron refused to revise its estimates, 
however, or cven postpone the implementation of (he lower estimates pending further 
sludics. (,Cce KMJQ, K M J M / h p  Arbilrolr, Radio and Records, Jan. 13, 1988, at 3, 
attached hereto.) Similarly~, Spanish languagc broadcasters h d W  criticized Arbitron' 
failure to takc accurate account o f  l anyage  preference, which undermines the 
Hispanic radio industry by giving a false measure of the listening habits o f  Spanisli- 
language listcncrs. 

Conclusions: 

OnJi, Fix W/mf /s Broiicn. The Comniissioii should not disrupt the market by drastically 
altering radio niarket definitions. Allhough the current rulcs create certain 
incctnsislcticics and discrepancies lhal should be addressed (e.g.. the "Pine Blufl" 
problcm), radical changes arc uincccssary and not i n  the public interest - - -  particularly 
~vhci.c sucli changes \\ i l l  tighten exisling restrictions. 

d r - h i i m i  I s  No/ The A/I,FWCI.. Usc of Arbitron Metro Markct Data will lead to arbitrary 
inarkct dclini~ioiis that may 1101 rdlccl competjtive realitics. In particular, Arbitron 
Melru Markct data must not be used i i i  markets smaller than the Top 200 hecause the 
iiiipact will be arbitrary and inconsistcnl. Moreover, adopling more restrictive Arbitron 
Mclro Markets will only disrupt Lhc cffoiol-ts ofemerging small coiiipanies that should be 
encouraged as elTecti\,e competitors 10 the mcga-consolidators. 

, A I  tachmcnl 



KMJQ, KMJM Drop Arbitron 

Kwrnorkor Comn?un cal lov 
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Replacing the Current Radio Market Definition with ail .4rbitron/BlA Standard 
\Vi11 Frustrate the Efforts of Small and Medium-Sized Group Owners to 

Compete Effectively with Mega-Groups in Local Markets 

Thc Commission should not disrupt the radio industry by drastically altering radio market 
definitions based on  Arbitron and/or HIA standards. 

o 'l'hc industry has adapted to the cuneiit radio market definition, and those entities that 
entered the market since 1906 have based their competitive strategies on the existing 
de ti n i  t i  on. 

lhese new entranls and oilier growing companies must have the opportunity to develop 
cfticicnt clusters o f  stations tinder Ihe  same rules that have been used to build the existing 
mega-companies. Otliciwisc, thc ncw cnlranls w i l l  not have any opportunity to compete 
c rrcc t i vc I y with thcm . 

1)isrtiption in  tlic industry fi-oin 3 new radio market definit ion will disproporlionately 
1iai-m smaller players for whom the loss or inability to transfcr intact even a single cluster 
could have a devastating effect. Mcga-owners call spread the risk o r a  major change 
acIoss one or mol-c of thcir markcts; sinaller owncrs seeking to compete with them 
callllol. 

o 

o 

If the Coniniissioli neverlliclcss changes thc radio market delinit ion to an Arbitroi l  and/or BIA 
stand;ird, tlie Commission must adopt provisions (hat l imi t  tlie l iarni that snialler group owners 
will surrer: 

0 

3 

0 

0 

The Cumniission should provide for ~LIII grandtathering and ful l  transrerability o f  
clusters 

A requiretilent Tor divcstiItl1-e ofclustcrs would sevcrcly and disproporlionalely 
harrn smaller group owners; mega-owncrs can spread the risk 

Any li i i i i talion on (ransrcrability or clusters would result in an immediate loss of 
viiltie that would bc fell most acutcly by sinall g o u p  owners. Mega-owners 
reached thcii- cun-enl  positions through a history of transfers and assignments, 
including numerous '.trade up" sales and exchanges, init ial public ofcerings. 
niergers, and thr addition o f  new equity investors. If the Commission only 
pcniiits a limited number of transfers o f  grandfathered clusters, i t  w i l l  cut o f f  the 
only growl11 path for tliosc seeking to offer effective competition to mega-owners. 

The Commission should allow any owner in a market to increase station ownership to the 
Icvcl or tlie largest gandfathcrcd cluster. O11zevi~~ise. ihc WCM, viiles eflectivelr. will pvolrc'/ 

Stations in a mal-kct that do not have any contour ovcrlap with another eo-owned station 
in the market -- (11' havc s o  l i tt le conlour overlap that the Commissioii's rules would 
pcrniit siinie-service simulcasling --  should be treated as one station in the numerator i n  
coiiipriting the ownership l i m i t  for [ha t  liccnsee. Otherwise. a new entrant's two non- 
overlapping Class A stations \vould be treated the same as an entrenched owncr's 
o\:erlapping Class C slations. 

I T C '  should deal with iinonialics under the current markel definition standard 011 a casc- 
by-case basis. For e.ianiple, the so-called "Pine Bluff'' problem could he addressed by 
rcqtiii-ing that the I-cquisite mat-kct sizc be established without counting in the 
dcnominittor coiniiionly-owned stalions that arc not a pilit of Ihc cluster being evaluated. 

1 

c~ ,~ l r~ t l c~he l l  l l l ~ ~ " ~ " " ' l l " " , '  Llg(1;llSI C j j i . c ~ l ; v r  coll2perilioiI 



Backyard Broadcasting Holdings, LLC Stations 
(by Arbitron Market )  

Jackson, Mississippi (Arhitron Metro Rank 123) 

I,icensec: Hackyard Broadcasting Mississippi, LLC 
WTYX(FM), Jackson, Mississippi 
W I U W ( F M ) ,  Pearl, Mississippi 

Muneie-Marion. Indiana (Arbitrun Metro Rank 201), 

Ixenscc: Indiana SabrcCom, I i ic .  
WH'I 'Y(FM), Hartford City, Indiana 
WHTI(FM), Alcxandria, Indiana 
WI!RK(FM), Elwood. Indiana 
WtKK(FM). Muncie, liidiana 

Licensee: Muiicie SabreCom, Inc. 
WXFN(AM), Muiicic, Indiana 
Wl.IlC7-FM. Muncie, Indiana 

I 

Olean. New Yurk (Arhitron Metro Rank 207), 

Licensee: Arrow Cornnitmication, of N.Y.. Inc 
L\'PIG(FM), Olean, New York 
WHI)I.(AM), Oleaii, Ne~v York  

Klmira-Curiiing, Ncw Yurk (Arhitron Mclro  Rank 213) 

Liccnsee: Cliciiiung County Radio. Inc. 
\VNKI(FM), Corning, N e w  York 
WPCil(l;M), Horseheads, Ncw York 
WNGZ(FM), Moiilour Falls, New York 
WWLZ(AM). Horseheads, New York 
WGMF(AM). Warkins Glen, New York 

\\'illianispurt. Peiinsylvariia (Arbilroil Metro Rank 259) 

Licensee: South Williamsport SabrcCom. lnc 
WILQ(PM), Williamsport, Pennsylvaiiia 
WWPA(AM), Williamsport, Pennsylvania 
WBZD-FM, Muiicy, Pennsylvania 
W%XR(FM), S. Williamsport, Pennsylvania 
WCXR(FM). Lewisburg, Peimsylvania 
WRVH(FM), Williamspoit, Pennsylvania 

I liidiana SabreCom, lnc. station W H U U ( A M ) .  Andcrson, riidiana, is nor included in the Muncie-Marion, Iiidiana, 
Arbitroii Metro Market. 

i~('1.111lJ2 l~l~lss?~,-l  


